SERVED: Cct ober 12, 2001
NTSB Order No. EM 190

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

| ssued under del egated authority (49 C. F. R 800. 24)
on the 12'" day of COctober, 2001

)

JAVES M LOY, )
Commandant , )
United States Coast Cuard, )
)

Y ) Docket ME-172

)

GREGORY B. MUJSK, )
)

Appel | ant . )

)

ORDER DI SM SSI NG APPEAL

The Coast Guard has noved to dism ss the aﬂpel | ant’ s appeal
in this proceedi ng because, anong other things,¥it was not filed
with the Board within 10 days after service of the Commandant’s
Deci sion, as required by Section 825.5 of the Board’ s Rul es of
Procedure for Merchant Marine Appeal s From Decisions of the
Commandant, U.S. Coast CGuard, 49 C.F.R Part 825. W wll grant
the nmotion to dismss, to which no answer was received.

The record reflects that the appellant received on May 8,
2001, notification fromthe Coast Guard, dated May 1, that it was
rejecting his appeal froma January 16, 2001 |icense revocation
Order because no notice of appeal had been filed by February 19,
when the applicable 30-day deadline expired. On June 24, 2001,
appellant filed with the Board a notice of appeal fromthe Coast

The Coast Guard asserts that appellant had earlier also
failed to file, as required by 33 CF. R Part 20, a tinely notice
of appeal to the Commandant fromthe decision of the Coast CGuard
Adm ni strative Law Judge who revoked appell ant’s nmerchant mari ner
i censes and docunent on finding proved a charge of m sconduct
based on appellant’s alleged failure to submt to a random
chem cal test while enployed aboard a vessel.
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Guard’s May 1 decision. Appellant asserts that the notice is
tinmely because it was filed within 10 days after the
“Commandant’ s Final Decision” in the matter on June 14. The
under si gned di sagr ees.

To appeal to the Board fromthe dism ssal of his flawed
attenpt to appeal fromthe |l aw judge’ s revocation order,
appel l ant needed to file a notice of appeal by May 18. That
deadl i ne was not extended by appellant’s subsequent receipt of
advi ce (based on a subsequent effort apparently intended to
obtain further el aboration of the reasons underlying the May 1
dismssal) that reiterated the Coast Guard’ s reasons for its
previ ously comuni cat ed decisioa t hat the appellant had not
followed its appeal procedures. The Coast CGuard’ s di sm ssal
deci sion was therefore final, for purposes of an appeal to us, on
May 8, 2001, and appellant’s failure to appeal it to us by May 18
requires, in the absence of a show ng of good cause, the
dism ssal of his later-filed notice. See Adm nistrator v.
Hooper, 6 NTSB 559 (1988), aff’'d 948 F.2d 781 (D.C. Cr. 1991).

ACCORDI NAY, IT IS ORDERED THAT:
1. The Coast Guard’ s notion to dismss is granted; and

2. The appellant's appeal is dismssed.

Ronald S. Battocchi
General Counse

’I't is far fromclear on this record that the appellant had
a right to reconsideration of the May 1 decision or, if he did,
the period within which such additional review needed to be
sought. What is clear is that the appellant’s June 24 notice of
appeal does not chall enge the Coast Guard’ s June 14 comruni cation
as an i nproper denial of reconsideration.



